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between the Applicant and its competitors. In making our assessment, we look for patterns of 
systemic performance disparities that have resulted in competitive harm or that have otherwise 
denied new entrants a meaningfd opportunity to compete.“’ Isolated cases of performance 
disparity, especially when the margin of disparity is small, generally will not result in a finding of 
checklist 

5 1. In applying this analysis to the instant record. we find that, in the few instances 
where there were disparities in Nevada Bell‘s performance measures.“’ Nevada Bell‘s order 
volumes with respect to certain categories of loops, or order volumes with respect to a specific 
metric for a certain category of loop, may be too low to provide meaningful data for our 
analysis.1J8 As discussed above,“’ where we have no meaningful data reflecting Nevada Bell’s 
performance, we examine the performance of its affiliate, Pacific Bell, in California. 

52 .  Voice-Grade Loops. We conclude, as did the Nevada Commi~sion,~’~ that the 
Applicant demonstrates that it provides nondiscriminatory access to voice-grade loops. Given 
the low number of orders in Nevada, we examine Pacific Bell‘s performance in California. 

53. Pacific Bell experienced performance disparities for Frequency of Repeat 
Troubles within 30 Days for voice-grade loops in three of the five months at issue in this 
proceeding.”’ This metric measures the percentage of customers that report line troubles within 
30 days of a prior trouble report. 

54. 
January. Moreover, even Pacific Bell’s retail affiliate’s customers continue to experience a large 
number of repeat In addition, in instances where competitive LECs have submitted 
trouble reports, Pacific Bell has achieved parity in the measure Average Time to Restore in all 

However, the performance disparities are minor, and Pacific Bell met parity in 

See Veriron Mossachtisetts Order, 16 FCC Rcd at 9055-56. para. 122. 

See Veriron Massachusetts Order, 16 FCC Rcd at 9055-56, para. 122 

See Appendix B. 

A small handful of observations may cause seemingly large variations in performance measures. See Verizon 

14’ 

116 

,,; 
118 

Massachiisetts Order, 16 FCC Rcd at 8988, para. 93 n.296 

See discussion in Section Ill.C.2.a above 119 

See Nevada Commission Order at 139-143 1’0 

See PM 23-2392601 (CA Frequency of Repeat Troubles within 30 days). The comparable percentages ofrepeat 
troubles were 8.39, 9.17, 8.80, 10.19 and 9.76 for competitive LECS and 7.15. 7.47, 7.10, 8.76, and 9.27 for Pacific 
Bell’s retail affiliate in September. October. November. December. and January respectively. Pacific Bell failed to 
meet parity for this metric in October, November. and December. 

I” 

competitive LECs and for Pacific Bell’s retail affiliate was 134%. See Appendix C: Nevada Bell Feb. 19 €x Porte 
Letter Attach. at 6: compare Pacrfic Bell Calforntu Order. I7 FCC Rcd at 25721, para. 127 n.459 (notiny the minor 
discrepancy of I .95% in Pacific Bell’s performance on this performance measure in Aueust 2002). 

IS1 

For the period of September through January. the disparity between Pacific Bell‘s performance for the 
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but one month from September 2002 to January 2003, and in that one month where parity was 
not met, the disparity was only 0.17 
taking concrete steps to improve its performance on this metric.”‘ According to the Applicant, 
since implementing these steps, “Pacific Bell has seen a reduction in repeat trouble reports on 
basic UNE loops of over 20%.”155 Thus, as in the California section 271 proceeding, we find that 
these performance disparities do not warrant a finding of checklist noncompliance. 

Finally, we note that Pacific Bell has committed to 

55.  High-Capacity Loops Based on the evidence in this record, we find. as did the 
Nevada Commission, that Nevada Bell provides non-discriminatory access to high-capacity 

performance in California. While the record reveals a number of performance disparities in 
Pacific Bell’s California performance measures. we find that these disparities are slight. some 
disparities were caused by one-time unusual events. and Pacific Bell has taken steps to improve 
performance. 

Given the low number of orders in Nevada, as noted above, we examine Pacific Bell’s 

56. In our review of the record. we find disparities in Pacific Bell’s California 
performance in the following categories: (1) Percent of Orders Given Jeopardy Notice; (2 )  
Percent of Due Dates Missed, and Percent of Due Dates Missed Due to Lack of Facilities; and (3) 

~~ 

IJ3 See PM 21-2195401 (CA Average Time to Restore) 

Specifically, Pacific Bell had implemented a new Fault Isolation Test (FIT) that enables Pacific Bell technicians IS4 

to interact directly with the competitive LECs in order to get a more complete. accurate description of the trouble, 
and consequently permits Pacific Bell and the competitive LEC to determine where in the two companies’ networks 
the trouble lies and to solve the trouble so that it is not as likely to reoccur. See Pacific Bell California Order, 17 
FCC Rcd at 25721, para. 127 n.457. See also Nevada Bell Feb. 19 Ex Parte Letter Attach. at 6. In addition, since 
April 2002, Pacific Bell states that it provides more training for tracking and dispatch of maintenance troubles, has 
upgraded its dispatch system so that competitive LECs receive priority dispatch from field technicians, ensures that 
dispatched field technicians have expertise to resolve the service problem, and reviews all competitive LEC trouble 
tickets daily to ensure that no trouble tickets are delayed due to administrative error. See Puci$c Bell California 
Order, 17 FCC Rcd at 25721, para. 127 n.457; see also Nevada Bell Feb. 19 Ex Parte Letter Attach. at 6 n.5. 

Nevada Bell Feb. 19 ,Ex Parte Lerter Attach. at 6 .  Nevada Bell states that, before the FIT process was 
deployed, from January 2002 to March 2002, competitive LECs suffered repeat trouble rates for basic WE loops 
averaging 12.25%. From April 2002, when FIT was fully deployed. through December 2002. repeat trouble rates 
have averaged around 9.4%. See id. Attach. at 6 n.5. 

155 

See Nevada Commission Order at 146. 156 
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Average Time To Restore, and Frequency of Repeat Troubles in a 30-Day Period.’” We address 
these performance measures in order.’” 

57. First, in the relevant five-month data period for the instant application, Pacific 
Bell missed parity in the Percentage of Orders Given Jeopardy Notices for three months.”’ The 
Applicant states that these performance measures do not accurately represent the number of 
orders that were actually in jeopardy,’60 According to the Applicant, Pacific Bell’s software 
provisioning system sent jeopardy notices to competitive providers automatically whenever an 
order required special handling on Pacific Bell‘s part.’“ This occurred even though the due date 
of these special orders was not, in fact. subject to being missed. On December 8,2002, Pacific 
Bell upgraded its provisioning program to address this issue.’6’ Although Pacific Bell‘s original 
software showed a disparity for December. the upgraded system showed that parity was met for 
that month.I6’ Pacific Bell also met parity in January.Iw 

See Appendix C; PM 5-523300 (CA Percent of Orders Given Jeopardy Notice) (measuring the number of 
placed orders for which Pacific Bell sent a notice that completion ofthe order by the promised due date was in 
jeopardy); PM 1 I (CA Percent of Due Dates Missed): PM 12 (CA Percent of Due Dates Missed Due to Lack of 
Facilities); PM 21-2195801 (CA Average Time to Restore) (measuring how long it takes Pacific Bell to complete a 
competitive LEC trouble ticket); PM 23-2392801 (CA Frequency of Repeat Troubles in a 30-Day Period) 
(measuring the percentage of customer trouble repons within 30 days of a prior customer trouble report). 

I57 

We also found slight disparities in the length of time it takes Pacific Bell, upon request from a competitive LEC, 
to qualify loops during the pre-ordering stage. See PM I-I05600 (CA Average Time to Pre-Order Mechanical Loop 
Qualification Actual - Verigate); PM I-IO6007 (CA Average Time to Pre-Order Mechanical Loop Qualification 
Actual - EDl-CORBA). However, the disparity in Pacific Bell‘s performance for these manual searches was only a 
matter of seconds, and we find it to be not competitively significant. See Appendix C. 

Is’ PM 5-523300 (CA Percentage of Orders Given Jeopardy Notices). The comparable percentage numbers of 
orders given jeopardy notices were 6.33. 9.07. 8.17. 5.72. and 4.75 for competitive LECS and 4.38,4.10,4.06, 5.92, 
and 5.20 for September, October, November, December. and January for Pacific Bell’s retail analogue respectively. 

I58 

Nevada Bell Feb. 19 Ex Parre Letter Attach. at I 

Nevada Bell Feb. 19 Er Parte Letter Attach. at 1 .  “Special handling” is necessary whenever a facilities request 
falls out ofthe automatic assignment process and must be manually handled. as in instances where fieldwork may be 
required to complete an order. See id. 

160 

Nevada Bell Feb. 19 Ex Parre Letter Attach. at I 

Nevada Bell Feb. 19 Ex Parre Letter Attach. at I .  The Applicant states that it does not have appropriate data to 
restate the months of September through November for Pacific Bell‘s performance on these measures. Pacific Bell 
failed to meet the 95% benchmark for giving advance notice that an order might not be completed by its due date in 
November and December. PM 6-648200 (CA Averaze Jeopardy Notice Interval). The benchmark required that 
notice he given three hours before close of business 95% of the time that jeopardy notices were issued. Pacific Bell 
failed that standard by scoring 67, 78. and 75% in November. December. and January respectively. To place these 
numbers in perspective, however. the Applicant states that. in November and December. Pacific Bell installed over 
1000 DSI loop orders, and only 15 of those missed their due dates. Nevada Bell Feb. 19 €x Parre Letter Attach. at 
I .  Ofthese 15 jeopardies. notices on only four u’ere not sent out within three hours ofthe committed due date. 
Nevada Bell Feb. 19 E.r Parre Letter Attach. at 1-2. In January. Pacific Bell installed over 580 DSI loop orders. and 
of that number. only seven were placed in jeopard!. Letter from Colin S. Stretch, counsel for Nevada Bell. to 
(continued .... ) 

I63 
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58. Second, Pacific Bell experienced performance disparities for (a) Percent of Due 
Dates Missed, and (b) Percent of Due Dates Missed Due to Lack of Facilities. As a preliminary 
matter, we note that the discrepancy in performance is minimal."' More importantly, the 
Applicant states that each month's miss was due to one-time events that distorted that month's 
metric numbers. For example, for the month of November, the Applicant states that heavy rains 
in the Northern California area caused an unusually high number of loops to fail.lM Again in 
January 2003, Northern California suffered not only heavy rains. but the Applicant was also 
prevented by holiday construction restrictions to gain access to underground facilities in order to 
complete orders..167 Given the slight disparity in the performance figures and the unique 
(Continued from previous page) 
Marlene H. Dortch, Secretary, Federal Communications Commission. WC Docket No. 03-10. Attach. A, at I (filed 
March 11,2003) (Nevada Bell Mar. I I LY Parle Letter). 

See Appendix C 

165 For PM 1 I (CA Percent of Due Dates Missed). the comparable percentages of due dates missed were I .96.2.83. 
3.12, 3.59, and 2.41% for the competitive LECs and 3.13. .57. 1.00. 1.28. and .79% for Pacific Bell's retail affiliate 
for the months of September, October, November. December and January respectively. For this measure. Pacific 
Bell failed to achieve parity in October. November. December. and January. For PM 12 (CA Percent of Due Dates 
Missed Due to Lack of Facilities), the percentage of due dates missed was .98. 1.19. 1.66, 2.39. and 2.07% for the 
competitive LECs and .72, .14, .28, 3 5 ,  and I . I  10% for Pacific Bell's retail affiliate for the months of September, 
October. November, December, and January, respectively. For this measure. Pacific Bell failed to reach parity in 
October, November, December and January. 

IM 

I66 The Applicant explains in more detail: 

Each [California] shortfall was due to an independent event affecting discreet market areas. In October. missed 
due dates in the North region caused the performance shortfall. This was the only month among the last five 
months in which Pacific's performance in the North region did not achieve parity. In November. heavy rains in 
the Bay region contributed to a higher than usual number of bad cable facilities, causing a slightly higher miss 
rate for DSI loops. Pacific did not miss either PM I 1 or PM 12 for DSI loops in the Bay region in any other 
month in 2002. Finally, in December. issues associated with late engineering designs in the LA region for DSI 
loops caused a performance shortfall in that region. As in the Bay region, this was the first time in 2002 that 
Pacific's LA region performance for PMs I I and 12 fell short of parity. Even apart from the isolated nature of 
these performance shortfalls. in absolute terms Pacific's performance provisioning DSI loops has been strong. 
In the months of September through December, the percentage of due dates missed for DSI loops was never 
greater than 3.6%. 

Nevada Bell Feb. 19 Ex Parte Letter Attach. at 2. 

"- The Applicant explains further: 

In the North[ern California] region, Pacific [Bell] missed nine due dates, all as a result of lack of facilities. Two 
ofthe misses were due to the California Highway Depanment's holiday restrictions, which did not allow access 
to needed underground facilities during the first few days of January 2003. Another two misses were due lo wet 
cables from the late December rains. Three misses were generated because needed construction work was so 
extensive that it could not be completed by the committed due date. The final two misses represent orders that 
were missed due to a Customer Not Ready ( ' C N R )  condition. Though Pacific [Bell] was ready to install these 
orders on time. the orders were shown as%isses" because they initially were placed in jeopardy status early on 
the due date, due to a lack of facilities. 

Nevada Bell Mar. 1 I Ex furre Letter Attach. B at 3 
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circumstances surrounding each month’s performance, we find no indication of discriminatory 
conduct. We note that, on February 20, 2003. the Commission announced in its Triennial 
Review proceeding that it will address competitive LEC requests that may require new 
facilities.’68 Although no commenter challenged the Applicant’s showing of nondiscrimination 
in the performance measure Percent of Due Dates Missed Due to Lack of Facilities. in the wake 
of the Triennial Review Order, a competitive LEC may assert arguments of discrimination in a 
section 271(d)(6) complaint proceeding, where there is an opportunity to build a complete 

59. Third, Pacific Bell experienced performance disparities in the Average Time to 
Restore metric’” and the Frequency of Repeat Troubles in 30-Day Period metric.’” These 
measures gauge how quickly Pacific Bell repairs a competitive LEC’s customer problem and 
what percentage of customer trouble reports are made within 30 days of a prior trouble report. 

60. The Applicant argues that the general underlying basis for these disparities is the 
difference in Pacific Bell’s ability to test loops provided to competitive LECs as opposed to its 
ability to test loops provided to its retail affiliate.’” The Applicant states that its ability to resolve 
a customer‘s trouble in a timely fashion. and to prevent a recurrence of the trouble. depends in 
part on the competitive LEC’s ability to identify troubles on its DSL service before submitting a 
trouble report to Nevada Bell or Pacific Bell.”’ The Applicant states that if the competitive LEC 
were to test xDSL loops for potential problems prior to provisioning, the number of customer 
troubles would decline in the first instance. thereby diminishing the number of repeat trouble 
reports. In addition, potential problems would be identified early in the process, thereby reducing 
Pacific Bell’s average time to restore.’” 

The Triennial Review Order will be released in the near future. A press release issued by the Commission at the 168 

time it voted on the Triennial Review item states that incumbent LECs ”are required to make routine network 
modifications to UNEs used by requesting carriers where the requested facility has been constructed and that 
incumbent LECs are required “to condition loops for the provision of xDSL services.” See FCCAdopts New Rules 
For Network Unbtrndling Obligatidn Oflnctrnibent Local Phone Carriers. CC No. 01-338. Press Release ( Feb. 20. 
2003). Attach. at 3. 

Application by Verizon Mawlund Inc., Verizon Wushington. D.C. Inc., Verizon West Virginia lnc.. Bell Atlantic I69 

Comnitinications, Inc. (d/b/a Verizon Long Distance/. NYNEY Long Distance Companv (d/b/a Verizon Enterprise 
So/urionsJ. Verizon Global Nehvorks Inc.. and I erizon Select Services Inc., for Atrrhorization to Provide In-Region, 
InterLATA Services in Maryland. Washington. D.C., and West l’irginiu, WC Docket No. 02-384. Memorandum 
Opinion and Order, FCC 03-57, para. 122 (rel. Mar. 19. 2003) (Cerizon AlD/D.C./WVA Order). 

PM 21-2195801 (CA Average Time to Restore UNE Lp 2w xDSL): PM 21-2196001 (CA Average Time To 170 

Restore UNE Lp 4w Dig HDSL). 

’” 
”’ 

PM 23-2392801 (CA Frequency of Repeat Troubles UNE Lp 2w xDSL) 

Nevada Bell Mar. 1 I Ex Parte Letter Attach. at I 

See Nevada Bell Feb. 19 E.x Parte Letter Attach. at ? 

See Nevada Bell Feb. 19 Ex Porte Letter Attach. at 2 

17: 

l i d  
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61. In September 2002, Pacific Bell began signal testing all DSL-capable loops for 
competitive LECs and Pacific Bell's retail affiliate. testing for both continuity of the loop and 
whether a data signal can be passed on the circuit.17' Pacific Bell states that it will also perform 
synchronization tests for DSL service, if the competitive LEC provides test modems to Pacific 
Bell for the testing.'76 As a result of these new testing procedures, the Applicant states that repeat 
trouble reports have been reduced from levels of 18 to 25 percent for the January to August 2002, 
time frame to levels of 16 to 18 percent for September to December 2002.'77 

62. However, we note with concern that. from September 2002 through January 2003, 
the percentage numbers of repeat troubles for competitive LECs climbed from 16.69 percent to 
22.73 percent. The disparity in recurring troubles for Pacific Bell's retail affiliate and the 
recurring troubles for the competitive LECs widened from 4.43 percent in September 2002. to 
9.5 1 percent in January 2003.'78 The Applicant argues that this increase in recurring competitive 
LEC troubles in January 2003, was due to wet weather  condition^."^ In addition. the apparent 
disparity in this measurement of recurring troubles is due. the Applicant states, to the types of 
recurring troubles that are measured.'" 

63. The heavy January rains. the Applicant states. caused an increase in recurring 
physical failures of entire loops.'81 For the competitive LECs. this increase is reflected in PM 23- 
2392801. For its retail affiliate, the Applicant states that an increase in the physical failure of its 
loops is reflected in voice-loop recurring trouble performance measurements.'*' Our review of a 

'75 

176 

test modems for synchronization testing. See id. 

See Nevada Bell Feb. 19 Ex Parre Letter Attach. at 3 

See Nevada Bell Feb. 19 Ex Parre Letter Attach. at 3. To date. only Pacific Bell's retail affiliate has provided 

See Nevada Bell Feb. 19 Ex Parre Letter Attach. at 3 

PM 23-2392801 (CA Frequency of Repeat Troubles UNE Lp 2 u  xDSL). The comparable percentage numbers 

177 

178 

ofrepeat troubles were 16.69, 17.84, 17.71. 17.60, and 22.7390 for the competitive LECsand 12.09. 15.13. 12.36, 
13.30, and 13.22% for Pacific Bell's retail affiliate. Pacific Bell failrd to meet parity in September, October, 
November, December, and January. 

Nevada Bell Mar. I I fi Parre Letter Attach A at I .  The Applicant states that 72% ofthe repeat troubles were I79 

resolved at the cable facility. Id. at Attach A at 2. 

The Applicant explains that, for purposes of this performance measure. the retail analogue for xDSL loops that it I80 

provides to competitive LECs are line shared loops that Pacific Bell shares with is retail affiliate. Nevada Bell Mar. 
1 1  Er Parre Letter Attach A at I ,  The Applicant states that PM 23-2392801 measures a recurring problem for its 
retail affiliate's line shared loop when there is a recurring trouble with only the data portion ofthe loop. If there is a 
trouble with the entire line shared loop that affects both the voice and data portions. the trouble is reponed under a 
performance metric that gauges recurring troubles for voice. not data. Nevada Bell Mar. 1 1  Ex Parre Letter Attach 
A at 2. 

181 

18' 

Nevada Bell Mar. I 1  €1 Parre Letter Attach A at I 

Nevada Bell Mar. I I €1 Parre Letter Attach A at 2 
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performance measurement reflecting recurring troubles of statewide residential POTS confirms a 
slight increase in Pacific Bell’s retail affiliate’s recurring trouble rate.I8’ 

64. The record also demonstrates that, even though Pacific Bell continues to suffer a 
disparity in its Average Time to Restore xDSL trouble tickets, it shortened its average time to 
restore competitive xDSL trouble tickets by 3.47 hours between December 2002. and January 
2003.Iu In light of this improvement. the overall minimal disparity in the average time to repair 
customer trouble reports,’*’ Pacific Bell‘s explanation of the January 2003, recurring trouble 
performance measures, and Pacific Bell’s new offerings to trouble test xDSL capable loops prior 
to provisioning, we do not find any evidence of discrimination with regard to high-capacity 
loops. 

65. Line Sharing andLine Splitring, Based on the evidence in the record, we find. as 
did the Nevada Commission, that Nevada Bell demonstrates that it provides nondiscriminatory 
access to the high frequency portion of the loop.18b Given the low number of orders in Nevada, as 
noted above, we examine Pacific Bell’s performance in California. To the extent that there were 
discrepancies in Pacific Bell’s California performance with regard to line sharing and line 
splitting trouble reports after provisioning. such discrepancies do not appear to be competitively 
~ignificant.‘~’ Moreover, as discussed in the high-capacity loop section above, Pacific Bell’s new 
line testing procedures have lowered the percentage of trouble reports.’s8 

”’ See PM 23-2391600 (CA Frequency of Repeat 30 Day Troubles: Statewide Resale Residential POTS). On this 
performance measure, Pacific Bell’s affiliate‘s repeat trouble rate increased from 11.22% to 12.46% from December 
2002. to January 2003. The repeat trouble rate for competitive LECS on this performance measure increased from 
6.52% to 10.3% during this same period. 

See PM 21-2195801 (CA Average Time to Restore UNE Lp 2w sDSL), the comparable numbers (in hours 
taken torestore service) were 17.32, 10.87. 16.69. 18.16. and 14.69 for the competitive LECs and 12.50, 9.86, 
13.17, 14.12, and 12.01 for Pacific Bell’s retail affiliate for the months of September. October, November, 
December. and January. Pacific Bell failed to meet parity in October, November, December, and January. See also 
PM21-2196001 (CA Average Time to Restore UNE Lp 4w Diz HDSL). In the months submitted in this 
proceeding, Pacific Bell’s performance (in hours taken to restore service )was 4.28,3.88,4.85. 3.91. and 3.25 for 
competitive LECs and 3.14, 3.10. 4.45. 4.46. and 3.62 for the Pacific Bell affiliate for the months September, 
October, November, December, and January. Pacific Bell failed to meet parity in September. October, November, 
and January. 

The disparity in the Average Time to Restore a DSL problem was in most months a matter ofhours. See Pacific 185 

Bell California Order, 17 FCC Rcd at 25123. para. I30 n. 467 (noting that two hours difference in repair time for 
competitive LECs and Pacific Bell’s retail affiliate was minimal). 

See Nevada Commission Order at 152-53 

See PM 16 (CA Percentage Troubles within 30 Days for Special Services Orders). Pacific Bell failed to meet 

I86 

parity for this performance measure during October. November. December, and January. For this measure, the 
comparable percentases oftroubles with special orders were 2.08. 3.47. 2.95. 3.32. and 2.84 for the competitive 
LECs and 1.87. 2.3 I ,  I .94, 3.08. and I .78 for Pacific Bell’s retail affiliate for the months September. October, 
November. December, and Januar). Pacific Bell missed parity for September. October, November. December, and 
January for CA Customer Trouble Report Rate. See 19-1994100 (CA Customer Trouble Report Rate). For this 
measure, the comparable percentages of trouble rates were .69. .95. .67. .64 and .8 for the competitive LECs and .42, 
(continued.. . .) 
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B. Checklist Item 1-Interconnection 

66. Section 271 (c)(2)(B)(i) requires the BOC to provide equal-in-quality 
interconnection on terms and conditions that are just, reasonable, and nondiscriminatory in 
accordance with the requirements of sections 25 1 and 252. Based on our review of the record. 
we conclude, as did the Nevada Commission. that Nevada Bell complies with the requirements 
of this checklist item.i89 In reaching this conclusion. we have examined Nevada Bell's 
performance with respect to collocation and interconnection trunks. as the Commission has done 
in prior section 271 proceedings. When analyzing Nevada Bell's showing, we first review 
Nevada performance data for measures where there are sufficient commercial volumes. 
However, for other measures, where volumes are low. we look to California data. 

67. We reject the allegations of several paging carriers that Nevada Bell should fail 
this checklist item because it has refused to provide interconnection facilities and has charged 
(Continued from previous page) 
.48, .43. .43 and .45 for Pacific Bell's retail affiliate for the months September. October. November, December. and 
January. In addition. Pacific Bell missed parity for October. November. and December for CA Frequency of Repeat 
Troubles in a 30-Day Period. See PM 23-2394000 (CA Frequency of Repeat Troubles in 30-Day Period). For this 
measure, the comparable percentages ofrepeat troubles were 14.44. 18.60. 17.65, 19.04, and 18.5 for the 
competitive LECs and 12.09, 13.13. 12.36. 13.10. and 13.22 for Pacific Bell's retail affiliate for the months of 
September, October, November, December. and January Pacific Bell failed to meet parity in October, November, 
December, and January. 

The Applicant states Pacific Bell's efforts have reduced repeat trouble reports for competitive LEC line shared 188 

loops. See Nevada Bell Feb. 19 Ex Parre Letter Anach. at 3. According to the Applicant, repeat reports for line 
shared loops have gone down from 18 to 24% in the months January through August 2002, to 14.5 to 19% in the 
September to December 2002, timeframe. See id 

See Nevada Commission Order at 55-56. See also Cerizon Massachiiserrs Order. 16 FCC Rcd at 9092-95, 
paras. 183-87, 9097-98, paras. 194-95. We note that Nevada Bell met the parity standard for the vast majority of 
interconnection performance measures for which there was sufficient volume. See Appendix 8. For Performance 
measures with low volumes, we note that Pacific Bell met the parity standard for the vast majority of interconnection 
performance measures in California. See Appendix C. The one performance measure for which Nevada Bell failed 
to meet the benchmark standard in Nevada was the Percent Blocking of Common Trunks measure. See PM 24- 
240010 (NV Percent Blocking on Common Trunks). For that performance measure. Nevada Bell failed the 
benchmark standard four of the five months reported by having between 3 and 6% of common trunks blocked, when 
the benchmark standard is 2%. Nevada Bell explains that for the misses in September and October, the trunk 
blockages were due in part to a one-time routing error on the pan of a Nevada Bell employee. and in part due to 
overflow traffic onto the Nevada Bell common transpon network from one competitive LEC. See Nevada Bell 
Application App. A. Vol. I .  Tab 5, Affidavit of William C. Deere (Nevada Bell Deere Aff.) at paras. 34-42: seealso 
Nevada Bell Feb. 19 €x Purre Lerrer Anach. at 6 .  Nevada Bell funher explains that the performance shortfall in 
December was caused by a high volume of traffic from a telemarketer occurring for one hour on one day of the 
month, and the performance failure in January was also caused by a single trunk group being blocked greater than the 
objective level. Because ofthe small number oftrunk eroups in Nevada. Nevada Bell claims that significant 
overflow from even one competitive LEC can cause customer-affecting blocking levels on the network. 
Accordingly. Nevada Bell is requesting some modifications to this performance measure. Nevada Bell Feb. 19 Lr 
Parte Lerrer Anach. at 6: see also Nevada Bell Mar. I I E.Y Purre Letter Anach B at 9. We note that no competitive 
carriers commented on this performance or sugzested that they were nezatively affected by the common trunk 
blockage during these months. After evaluating Nevada Bell's explanations. we find that these misses do not 
overcome Nevada Bell's showing of checklist compliance. 
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these paging companies inappropriately for the delivery of interconnection services.'w In 
response to these comments, Nevada Bell claims that it has provided all of the commenting 
carriers with interconnection facilities."' Because Nevada Bell claims that these facilities are 
underutilized, it contends that it has not provided additional trunking requested by the paging 
carriers at issue. Instead, it has offered to work with the carriers to determine whether any 
additional trunking is needed.I9' On the issue of billing paging carriers improperly. Nevada Bell 
claims that the charges at issue include those that incumbent LECs may charge paging carriers 
for facilities utilized for various services ( e . g  transit traffic and wide area calling services).'" 
Nevada Bell hrther claims that it has sought to negotiate interconnection agreements with the 
paging carriers that would resolve the issue of whether any refunds are owed and would address 
the question of what charges Nevada Bell is entitled to bill on a going-forward basis."' 
According to Nevada Bell, the paging carriers have not been willing to engage in negotiations. In 
addition, Nevada Bell states that although it has submitted bills to these paging carriers. it has not 
taken adverse action against them for failure to pay the disputed charges.'" These paging carrier 
comments do not seem to suggest any systemic failure on the pan of Nevada Bell. but instead 
appear to be carrier-specific complaints concerning Nevada Bell's conduct. As the Commission 
has found in prior section 271 proceedings. we find that the complaint process is the more 
appropriate forum to examine these types of carrier-specific factual disputes.Iq6 Indeed. at least 
two of the paging companies indicate that they have initiated some sort of enforcement action 
before both the Commission and the Nevada Commission against Nevada Bell."' We would 
foreclose a possible resolution of this issue by the Nevada Commission were w e  to find that this 
issue warrants a finding of checklist noncompliance. and we decline to do so. 

See Edwards Industries Comments: January Communications Comments: Nevada Microwave Comments; I90 

NRTN Comments: and Satellite Page Comments. Specifically. Edwards Industries. Nevada Microwave. and NRTN 
claim that Nevada Bell has refused to provide interconnection smices .  Ednards Industries. January 
Communications, NRTN, and Satellite Page also claim that Nevada Bell has been billin? inappropriately for the 
delivery of interconnection services. 

19 '  

Reply Aff.), at paras. IO, 13-14. 

19' 

19' 

19' 

Nevada Bell Application Supplemental Reply. Reply Affidavit of Daniel 0. Jacobsen (Nevada Bell Jacobsen 

Nevada Bell Jacobsen Reply Aff. at paras. 10.14. 

Nevada Bell Jacobsen Reply Aff. at para. 6 

Nevada Bell Jacobsen Reply Aff. at para. 8 

Nevada Bell Jacobsen Reply A& at para. 8.  

As the Commission has found in past proceedings. the section 271 process simply could not function if we were 
required to resolve every interpretive dispute between a BOC and each competitive carrier about the precise content 
ofthe BOC's obligations to its competitors See, e . ~ . .  S W B 7  7 e . r ~  Order. 15 FCC Rcd at 18366-67. 18541. paras. 
22-27, 383: Sll'BTE;ansas/Oklahonia Order. 16 FCC Rcd at 6355.  para. 230. 

195 

I96 

See Edwards Industries Comments at 2: Januay Colnmunications Comments at 2 19: 
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C. Remaining Checklist Items (3,5-14) 

68. In addition to showing that it is in compliance with the requirements discussed 
above, an applicant under section 271 must demonstrate that it complies with checklist item 3 
(access to poles, ducts, and  conduit^),'^' item 5 ( t ransp~rt) . '~~ item 6 (unbundled local 
switching):w item 7 (91 1E911 access and directory assistance/operator services),'" item 8 
(white pages directory listings),'02 item 9 (numbering administration),'"' item 10 (databases and 
associated item 1 1  (number portability),'Ds item 12 (local dialing parity),'" item 13 
(reciprocal compensation)?' and item 14 (resale).'"* Based on the evidence in the record, we 
conclude, as did the Nevada Commission, that Nevada Bell demonstrates that it is in compliance 
with these checklist items in Nevada.'" None of the commenting parties challenge Nevada 
Bell's compliance with these checklist items. 

V. SECTION 272 COMPLIANCE 

69. Section 271(d)(3)(B) provides that the Commission shall not approve a BOC's 
application to provide interLATA services unless the BOC demonstrates that the "requested 
authorization will be carried out in accordance with the requirements of section 272.""' Based 

19' 47 U.S.C 5 271(c)(2)(B)(iii). 

199 47 U.S.C. 5 271(c)(2)(B)(v). 

47 U.S.C. 5 271(c)(2)(B)(vi). 

''l 47 U.S.C. 5 27l(c)(2)(B)(vii). 

"' 47 U.S.C. 5 271(c)(2)(B)(viii) 

"' 47 U.S.C. 5 271(c)(2)(B)(ix). 

'UJ 47 U.S.C. 5 271(c)(2)(B)(x). 

"j 47 U.S.C. 5 271(c)(2)(B)(xi). 

'06 47 U.S.C. 5 271(c)(2)(B)(xii) 

"' 47 U.S.C. 5 271(c)(2)(B)(xiii) 

lo' 47 U.S.C. 5 271(c)(2)(B)(xiv). We note that. rezardinp advanced services. Nevada Bell provides the same 
resale offerings in Nevada as Pacific Bell provides and we approved in California. See Nevada Bell Application at 
64; Pucijic BeNCulifornia Order, 17 FCC Rcd at25713-15, paras. 110-15. 

Nevada Bell Application at 3 9 4 0  (checklist item 3). 54-55 (checklist item 5 ) .  56-57 (checklist item 6). 57-59 
(checklist item 7). 59-60 (checklist item 8), 60 (checklist item 9). 60-61 (checklist item IO). 61-63 (checklist item 
I I ) .  63 (checklist item 12), 63-64 (checklist item I3), and 64-67 (checklist item 14): Nevuda Cornniission Order at 
133-36 (checklist item 3 ) ,  156-61 (checklist item 5 ) .  161-66 (checklist item 6). 166-75 (checklist item 7), 175-79 
(checklist item 8). 179-81 (checklist item 9), 181-87 (checklist item IO). 187-93 (checklist item I I ) .  193-95 
(checklist item 12). 195-97(checklist item 13). and 197-205 (checklist item 14). 

'lo 47 U. S.C. § 271(d)(3)(B); Appendix D at paras. 68-69. 
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on the record, we conclude that Nevada Bell has demonstrated that it will comply with the 
requirements of section 272.2“ Significantly, Nevada Bell provides evidence that it maintains the 
same structural separation and nondiscrimination safeguards in Nevada as it does in Calif~rnia.~” 
No party challenges Nevada Bell’s section 272 ~howing.”~ 

VI. PUBLIC INTEREST 

70. Apart from determining whether a BOC satisfies the competitive checklist of 
section 271 and will comply with section 272. Congress directed the Commission to assess 
whether the requested authorization would be consistent with the public interest, convenience, 
and necessity?“ At the same time, section 271(d)(4) of the Act states in full that “[tlhe 
Commission may not, by rule or otherwise, limit or extend the terms used in the competitive 
checklist set forth in subsection (c)(2)(B).””’ Accordingly, although the Commission must make 
a separate determination that approval of a section 271 application is “consistent with the public 
interest, convenience, and necessity,” it may neither limit nor extend the terms of the competitive 
checklist of section 271(c)(2)(B). The Commission views the public interest requirement as an 
opportunity to review the circumstances presented by the application to ensure that no other 
relevant factors exist that would frustrate the congressional intent that markets be open, as 
required by the competitive checklist, and that entry will serve the public interest as Congress 
expected. 

71. We conclude that approval of this application is consistent with the public 
interest. From our extensive review of the competitive checklist, which embodies the critical 
elements of market entry under the Act, we find that barriers to competitive entry in the local 
exchange markets have been removed and the local exchange markets in Nevada today are open 
to competition. We further find that the record confirms our view. as noted in prior section 271 
orders, that BOC entry into the long distance market will benefit consumers and competition if 
the relevant local exchange market is open to competition consistent with the competitive 

’I’ 

Carrisalez (Nevada Bell Carrisalez Aff.): Nevada Bell Application App. A. Vol. 2a-c, Tab 8. Affidavit of Robert L. 
Henrichs (Nevada Bell Henrichs Aff.); Nevada Bell Application App. A, Vol. 5 ,  Tab 20, Affidavit of Linda G .  Yohe 
(Nevada Bell Yohe Aff.). 

”’ See Nevada Bell Carrisalez Aff, Attach. A at para. 5 :  Nevada Bell Henrichs Aff. Attach. C at para. 9: Nevada 
Bell Yohe Aff. Attach. A at para. 7.  See also Pacific Bell California Order. 17 FCC Rcd at 2573 1-33, paras. 145- 
46: SWBTArkansas/Missouri Order, 16 FCC Rcd at 20780-81, paras. 122-23; SWBT Kansas/Oklahoma Order, 16 
FCC Rcd at 6370-74, paras. 256-65: SWBT Texas Order, 15 FCC Rcd at 1 8548-57, paras. 394415. 

‘I’ 

53.209 ofthe Commission’s rules, 47 C.F.R. 5 53.209. See Letter from Brian Horst, Partner, Ernst & Young, to 
Marlene H. Dortch, Secretary, Federal Communication Commission (Sept. 16,2002) (transmitting audit report). 
Although the audit raises issues that may require further investigation, the audit results, standing alone. are 
insufficient to establish whether Nevada Bell is in compliance with section 272. 

‘I‘ 

’I5 47 U.S.C. 5 271(d)(3)(C). 

See Nevada Bell Application at 77-78: Nevada Bell Application App. A, Vol. I ,  Tab I ,  Affidavit of Joe 

Ernst & Young has completed the first independent audit of SBC‘s section 272 compliance pursuant to section 

47 U.S.C. 5 271(d)(3)(C); Appendix D at paras. 70-71. 
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checklist. Moreover, in the absence of any arguments made, or evidence presented by 
commenters to the contrary, we find no reason to depart from this general assumption. 

72. In addition, we find that the Nevada Commission’s PIP provides further 
assurances that Nevada Bell will keep the local exchange markets open.’I6 Although it is not a 
requirement for section 271 approval that a BOC be subject to such post-entry performance 
assurance mechanisms, such mechanisms are probative evidence that the BOC will continue to 
keep the local exchange markets open in the public interest.’” 

73. We have examined key aspects of Nevada’s PIP and find that the plan is likely to 
provide incentives that are sufficient to foster post-entry checklist compliance. As in prior 
section 271 orders,”* we find present in the Nevada Commission plan the following elements 
necessary for a successful performance assurance plan: total liability at risk in the plan for failure 
to meet performance measurements; structure of the plan; self-executing nature of remedies of 
the plan; data validation and audit procedures of the plan; and accounting requirements.”’ The 
Nevada Commission will also, from time to time. reexamine and amend performance measures 
and the incentive plan to ensure that they reflect changes in the telecommunications industry.”’ 
No commenter has argued or presented evidence that the Nevada incentives plan is in any way 
deficient in continuing to protect the public interest embodied in section 271. 

VII. SECTION 271(d)(6) ENFORCEMENT AUTHORITY 

74. Section 271(d)(6) ofthe Act requires Nevada Bell to continue to satisfy the 
“conditions required for .  . . approval” of its section 271 application after the Commission 
approves its application.”’ Thus, the Commission has a responsibility not only to ensure that 
Nevada Bell is in compliance with section 271 today. but also that it remains in compliance in 
the future. As the Commission has already described the post-approval enforcement framework 

’I6 See Pacific Bell Calijornia Order, 17 FCC Rcd at 25758. para. I60 n. 570. We note that in all ofthe 
applications granted by the Commission, the applicant was subject to a performance assurance plan designed to 
protect against backsliding from its section 271 obligations once the BOC enters the Ion: distance market. 

’I7 

Rcd at 12362, para. 176; Amerirech Michigan Order, 12 FCC Rcd at 20748-50, paras. 393-98. 
See Pacific Bell California Order, 17 FCC Rcd at 25738, para. 160 n. 57 I :  l’erizon hew Jersey Order, 17 FCC 

See Pacfic Bell Calijornia Order, 17 FCC Rcd at 25738-39. para. 161: lerizuti Alarsuchiiserrs Order, 16 FCC 
Rcd at 9121-25, paras. 240-47; SWBTKansas/Oklahonia Order. 16 FCC Rcd at 6377-81. paras. 273-78. 

’I9 

paras. 201-08.21 1-12.215. 

‘ ’O 

para. 163 (noting with approval that the California Commission would continue to review that state’s performance 
measures and incentives plans and make “adjustments and modifications to the components. if  necessary”). 

’” 47 U.S.C. 5 271(d)(6). 

See Nrvoda Commission Order at 207-13: Nevada Bell Application at 76-77: Nevada Bell Johnson Aff. at 

See Nevada Commission Order at 209-10: see also Pacrfic Bell California Order. I7 FCC Rcd at 25739-40. 



Federal Communications Commission FCC 03-80 

and its section 271(d)(6) enforcement powers in detail in prior orders, it is unnecessary to do so 
again here.’” 

75. Working in concert with the Nevada Commission, we intend to monitor closely 
Nevada Bell’s post-approval compliance for Nevada to ensure that Nevada Bell does not “cease[] 
to meet any of the conditions required for [section 2711 approval.”’” We stand ready to exercise 
our various statutory enforcement powers quickly and decisively in appropriate circumstances to 
ensure that the local market remains open in Nevada. We are prepared to use our authority under 
section 271(d)(6) if evidence shows market opening conditions have not been maintained. 

76. We require Nevada Bell to report to the Commission all Nevada carrier-to-carrier 
performance measure results and PIP reports beginning with the first full month after the 
effective date of this Order, and for each month thereafter for one year unless extended by the 
Commission. These results and reports will allow us to review, on an ongoing basis, Nevada 
Bell’s performance to ensure continued compliance with the statutory requirements. We are 
confident that cooperative state and federal oversight and enforcement can address any 
backsliding that may arise with respect to Nevada Bell‘s entry into the Nevada long distance 
marker.”‘ 

VIII. CONCLUSION 

’77. 
authorization under section 271 of the Act to provide in-region, interLATA services in the State 
of Nevada. 

For the reasons discussed above. we grant Nevada Bell’s application for 

”’ 
Rcd at 18567-68, paras. 434-36; Bell Atlantic Neiv jbrk Order. I 5  FCC Rcd at 41 74. paras. 446-53. 

”’ 47 U.S.C. 5 271(d)(6)(A) 

‘x 

Region. InterLATA Service in the Stare ofNew York. Order, 15 FCC Rcd 5413. 541 3-23 (2000) (adopting consent 
decree between the Commission and Bell Atlantic that included provisions for Bell Atlantic to make a voluntary 
payment of $3.000.000 to the United States Treasury with additional payments if Bell Atlantic failed to meet 
specific performance standards and weekly reponing requirements to gauge Bell Atlantic‘s performance in 
correcting the problems associated with its electronic ordering systems). 

See. e.g., SWBTKansas/Oklahoma Order, 16 FCC Rcd at 6382-84. paras. 283-85; SWBT Texas Order, 15 FCC 

See, e .g . ,  Bell Atlantic-New York, Authorization Under Section 271 ofthe Communications Act To Provide In- 
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IX. ORDERING CLAUSES 

78. Accordingly, IT IS ORDERED that, pursuant to sections 4(i), 4c). and 271 of the 
Communications Act of 1934, as amended, 47 U.S.C. 5s 154(i), 154(i), and 271, Nevada Bell's 
application to provide in-region, interLATA service in the State of Nevada. filed on January 14. 
2003, IS GRANTED. 

79. IT IS FURTHER ORDERED that this Order SHALL BECOME EFFECTIVE 
April 25,2003. 

FEDERAL COMMUNICATIONS COMMISSION 

.d 
Marlene H. Dortch 
Secretary 
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APPENDIX A 

Commenters in W C  Docket No. 03-10 

Commenters 
Alliance for Public 
Edwards Industries 

Technology 

Department of Justice 
January Communications 
Nevada Radio Telephone Network 
Nevada Microwave 
Nevada Public Utilities Commission 
State of the Arts Communications and Electronics 
REC Networks 
WorldCom, Inc. 

Abbreviation 
APT 
Edwards Industries 
Department of Justice 
January Communications 
NRTN 
Nevada Microwave 
Nevada Commission 
Satellite Page 
REC 
WorldCom 

Reulv Commenters Abbreviation 

Nevada Bell 
WorldCorn, Inc. 

Nevada Bell 
WorldCom 
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Appendix B 

Nevada Performance Metrics 

Except where noted, the data includcd hcrc arc takcii from thc Ncvada pcrfomiancc reports providcd by Ncvada Bell, calculated 
according to the Nevada Performance Measurement Plan as oT9112102. This table is providcd as a rcfcrcnce tool for the convenience of 
the reader. No conclusions are to be drawn from the raw data contained in this tablc. Our analysis is based on thc totality of thc 
circumstances, such that we may use non-metric evidcncc, and may rely morc hcavily on some inetrics morc than others, in making our 
determination. The inclusion of these particular mctrics in this table does not necessarily mcan that we relied on all of these metrics, or 
that othcr metrics may not also bc important in our analysis. Some mctrics that we have rclied on in thc past and may rely on for a futurc 
application wcrc not included here because thcrc was no data providcd for thcni (usually either because there was no activity, or because 
the mctrics arc still under developmcnt). 

Mctrics with no retail analog providcd arc usually compared with a bcnchmark. Note that for some metrics during the period provided 
there may be changes in the metric definition, or changes in the retail analog applied, making it difficult to compare data over time. 



Metric 

B - 2  

Metric Name 

19 
20 
21 
22 

Customer Trouble Report Rate I 44 ICenter Responsiveness 
Percent of Customer Trouble not Resolved within Estimated 
Average Time lo Restore 
POTS Out of Service Less Than 24 Hours 
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Nevada Performance Metric Data 
Sept.2002 I Oct.2002 I Nov. 2002 I Dec.2002 I Jan. 2003 

Metric CLEC I 

incl CoidAnal PBX 

B - 3  
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Nevada Performance Metric Data 
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Nevada Performance Metric Data 
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Nevada Performance Metric Data 
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Nevada Performance Metric Data 
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Nevada Performance Metric Data 
sept.2002 I Oct.2OOZ I Nov.2002 I Dec.2002 I Jan. 2003 

Metric CLEC I 
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Nevada Performance Metric Data 

8 -  12 
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Nevada Performance Metric Data 
Sept.2002 I 0Ct.ZOOZ I Nov. 2002 I Dee. 2002 I Jan. 2003 

Metric CLEC I I 

9- 14 
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Nevada Performance Metric Data 

I 8 - 1 5  
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Nevada Performance Metric Data 
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Nevada Performance Metric Data 

3 7 - Database Update Inierval 
37 - 3700200 ~ L O C  Whlse Prod-Svc Ord Gen UpDts I 3.081 4.661 2.161 4.521 3.391 4.981 2.381 4.741 1.811 4.461 
37 - 3700250 ~ L O C  Whlse Prod-Svc Ord Gen UpDls to LIDB 1 0.061 0.161 0.041 0.111 0.041 0.151 0.061 0.121 0.051 0.091 

38 - Percent Database Accuracy 
37 - 3700300 ~ L O C  Whlsle Prod Direct Gtwy UpDts I 100.001 I 10o.ool I 100.001 I 100.001 I lOO.0Ol I 

B - 1 7  
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Nevada Performance Metric Data 

40 - Time to Respond to a Collocation Request 
40 - 4000300 ISpce Avail & Prce & Sched Quote-ICB-I0 dys I I I I I 100.001 I ndl I nd I I cde 

Interfaces 

I 44 - Center Resoonsiveness I . . ~... 

44 - 4400200 lRpr Ctr Local Wlsle Prod I 6.431 12.071 3.991 11.92) 6.271 13.851 3.981 17.221 4.401 10.881 
44 - 4400300 lord Ctr Local Wlsle Prod I 5.921 I 6.411 I 6.861 I 5.331 I 5.711 I I 

Abbreviations: d a  -nut available. Notes: a - for September, CLEC sample size was less than IO.  
b - fur October, CLEC sample size was less than IO.  
c - fur November, CLEC sample size was less than IO.  
d - for December, CLEC sample size was less than IO. 
e - fur January, CLEC sample size was less than IO. 

nd - denotes 'no data' or no CLEC requests 
lo measure. 

Blank space means data are not available. 
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